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EXEMPTION  FROM  PANAMA  TOLLS 

A  DISCUSSION  BASED  UPON  THE  LAW  OF  PUBLIC  CAXXINGS  ^ 

"A  trust  for  mankind"  is  what  President  Cleveland  in  a  message 
termed  such  au  enterprise  as  the  Panama  Canal.  The  question  just  now 
is  whether  such  a  trust  is  administered  properly  by  giving  to  vessels 
engaged  in  the  ooastiDg  trade  of  the  United  States  a  total  exemptdim 
from  tolls.  It  should  be  noticed  that  the  question  is  not  whether  exemp- 
tion may  be  given  to  war  ships  and  other  ships  of  the  government,  but 
whether  it  may  be  given  to  the  ships  of  private  owners.  It  should  be 
noticed  abo  that  the  questim  is  not  whether  there  may  be  a  subsidy,  — 
m  other  words,  not  whetiier  the  tcdls  of  such  vessds  may  property  be 
paid  out  of  the  national  treasury  —  in  which  case  the  burden  would  be 
borne  by  all  residents  of  the  United  States  through  the  internal  revenue, 
the  tariff,  and  other  taxes,  and  the  benefit  would  be  enjoyed  initially 
by  the  treasury  of  the  Panama  Canal  and  eventually  by  all  parscms  whom 
tiie  canal  may  serve.  No,  the  question  is  whetiier,  in  the  words  of  tiie 
Panama  Canal  Act  of  1912,  "no  tolls  shall  be  levied  upon  vessels  m- 
gaged  in  the  coastwise  trade  of  the  United  States,"  — with  the  almost 
inevitable  result  that  the  tolls  exacted  from  other  vessels  will  thus  be 
made  heavier  than  they  otherwise  would  be. 

This  question  is  to  some  extent  dependent  upon  treaty;  but  as  a 
basis  for  understanding  the  whole  matter  it  is  essential  to  remOTiber 
that  a  treaty  is  made  in  the  light  of  existent  national  and  international 
law,  practice,  and  discusGoon.  Heice  the  treaty  itself  may  well  be  laid 
ande  until  aft^  the  presentation  <rf  other  pwits. 

TH£  LAW  OF  £NGIiAND  AND  AMERICA  AS  TO  PUBLIC  CALLINGS 

LefellSb6g|n  a-t  the  beginning. 

When  a  person  builds  a  private  railway  on  his  own  land  he  has  a 

^  TUs  is  A  revisioii  of  an  ariide  whidi  appealed,  uodat  other  tiUes,  in  tiie  Boston 
Evening  TntMcHpi  of  Fdbsnaiy  8,  IdlS,  and  in  the  Ctmiprmkml  Beemd  of  tA- 
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right  to  exclude  all  persons  from  using  it  and  to  exact  any  compensation 
he  may  see  fit  from  any  person  to  whom  he  may  from  time  to  time  grant 
the  oocaoonal  use  of  this  private  railway.  Yet  as  soon  as  he  holds  out 
his  railway  as  ready  to  s^e  the  public  he  finds  that  the  law  now  plac 

upon  him  a  new  series  of  duties.  This  may  be  a  surprise  to  the  owner, 

for,  naturally  enough,  he  thinks  that  as  long  as  he  does  not  so  use  his 
property  as  to  injure  other  persons  he  may  use  it  as  he  pleases,  continuing 
to  exclude  some  persons  from  the  advantages  of  the  property  and  grant- 
mg  to  other  persons  those  advantages  on  any  terms  he  may  choose, 
whether  those  terms  are  identical  or  are  discrmunatory,  and  whether 
they  give  him  an  enormous  compensation  or  not.  His  natural  bdief  as 
to  this  matter  is  wholly  in  conflict  with  American  and  English  law. 
From  the  time  when  he  holds  out  his  railway  as  a  means  of  serving  the 
public  he  is  held  by  the  courts  to  have  entered  upon  a  public  calling,  and 
he  is  thereafter  compelled  by  the  courts  to  perform  some  peculiar  duties, 
of  which  it  is  enough  for  the  present  purpose  to  specify  three  —  the  duty 
of  servmg  all  comers,  the  duty  of  rendering  identicul  services  on  identical 
terms,  and  the  duty  of  ehai^ng  <mly  a  reascmaWe  rate. 

It  is  not  necessary  to  give  in  full  the  reasons  upon  which  these  rules 
of  law  are  founded ;  but  those  to  w^hom  rules  come  as  a  surprise  may  very 
properly  wish  that  the  reasoning  be  not  wholly  oraitted.  Briefly,  then, 
one  of  the  reasons  is  found  in  the  importance  to  the  public  of  such 
service  as  this,  and  another  is  found  in  that  discouragement  of  building 
other  railways  which  arises  from  the  building  of  this  one.  In  other 
words,  the  public  needs  the  service  of  a  railway,  and  danger  <rf  com- 
petition frtwn  this  one  tends  to  prevent  the  building  of  another;  and 
hence,  unless  this  one  can  be  compeUed  to  give  its  chosen  service  fairly, 
the  public  will  really  suffer  an  injury. 

The  burdens,  it  should  be  repeated,  are  not  cast  upon  this  own«r  with- 
out his  consent.  If  he  had  chosen,  he  might  have  carried  on  his  railway 
wholly  fw  himself,  unless  and  until  it  should  be  taken  from  him  by  right 
of  eminent  domain;  but  by  announcing  his  railway  as  open  for  the  pubUc 
he  has  assumed  a  new  and  peculiar  position  to  which  the  law  attaches 
special  duties,  and  among  others  those  enumerated  duties  of  serving  all, 
<rf  serving  without  discrimination,  and  of  serving  at  reasonable  rates. 
This  is  the  impwtant  doctrine  upon  which,  in  the  United  States, 
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rests  a  great  part  of  the  power  oi  those  State  and  national  commissions 
which  deal  with  railways  and  other  public  callings.  It  is  indeed  one  of 
the  most  important  of  the  doctrines  by  which  public  welfare  is  secured 
without  departure  into  socialism. 

ThQ  peculiar  duties  attaching  to  those  entmog  upon  a  public  calling 
beloi^  not  only  to  individuals  but  abo  to  incorporated  companies  — 
and  to  incorporated  companies  more  clearly  than  to  individuals  because 
the  incorporated  company  owes  its  very  existence  to  that  public  which 
incorporated  it.  Besides,  the  incorporated  company  engaged  in  a  public 
calling  sometimes  rec^ves  and  uses  tiiat  ri^t  ol  taking  private  propwty 
which  is  termed  emin^t  domain;  and,  as  the  right  of  ^ninent  domain 
cannot  be  exercised  save  by  a  government  or  under  a  grant  ^ven  by  a 
governmmt,  and  whenever  exercised  must  be  used  for  public  purposes, 
the  mere  exercise  of  the  power  of  eminent  domain  carries  with  it  the 
assumption  of  the  duties  of  puWc  s^^ce  as  to  the  properly  thus  ac- 
quired. 

Again,  if  a  railway  for  public  use  is  built  by  a  city  or  other  municipal 
corporation,  this  municipal  corporation  incurs  the  same  duties  —  and 
still  more  clearly,  for  the  munieipai  ccMpcNrataon  is  created  by  the  State 
as  an  instrumentality  for  nothmg  but  the  public  service. 

Further,  and  still  more  clearly,  as  each  of  the  United  States  is  created 
by  the  people  for  public  service  exclusively,  a  State's  railway,  unless, 
indeed,  used  exclusively  by  the  State  government  itself  or  by  county 

municipal  governments,  mimt  be  subject,  as  a  matter  of  principle,  to 
precisely  similar  duties.  It  is  true  that  a  State  government,  as  dis- 
tinguished from  its  officers,  cannot  be  sued  without  the  State's  consent, 
and  that  hence  a  State  may  enjoy  practical  immunity  from  suit;  but 
the  absence  di  a  remedy  cannot  blind  anyone  to  the  fact  that  a  State 
owes  duties;  and  the  duties  which  the  State  imposes  in  bdialf  ci  the 
public  against  individuals  and  incorporated  companies  and  municipali- 
ties cannot  honorably  be  said  by  a  State  to  be  non-existent  as  duties  of 
the  State  simply  because  the  State  may  have  supplied  no  machinery 
whereby  the  State  itsdf  can  be  subjected  to  ocnnpulwm. 

Fmally,  in  case  the  United  States  should  build  a  railway,  other  than 
for  the  use  of  troops  or  for  some  similar  end  resembling  that  to  which 
a  private  individual  for  his  own  private  purposes  might  devote  a  railway 
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of  hk  own,  the  United  States,  as  matter  ci  pmrnjlie,  must  ocMne  imder 

the  same  duties  attaching  to  a  public  calling  —  the  duty  of  serving  all, 
of  serving  equally,  and  of  serving  on  reasonable  terms.  It  is  true  that 
the  United  States  camiot  without  consent  be  sued  in  any  court,  whether 
the  court  be  State,  nalioiial,  or  intesnal^^ 

means  known  to  ordmary  law  of  enfwdaig  such  an  oMigation  as  this, 

and  that  thus  in  a  sense  the  duty  is  merely  moral;  but  some  merely 
moral  duties  are  perceptible  by  the  law,  and  surely  a  duty  precisely  like 
one  which  the  national  govemmesit  eofwces  in  its  own  courts  against 
oth^  cannot,  in  case  it  rests  upm  the  naticmal  government  itscdf ,  be 
termed  in  any  abusive  or  disrespectful  or  miniminng  sense  a  mefdy 
moral  duty.  Perhaps  analytical  jurists  may  say  properly  enough  that 
there  is  no  duty  unless  there  is  a  whip  behiiui  it ;  but  a  nation  cannot  say 

this  with  self Hreefpect 
It  follows,  thmy  that  if  the  United  States  enters  upon  any  businees 

belonging  to  the  class  called  public  callmgs,  there  rest  upon  the  United 
States,  as  matter  of  principle,  the  same  duties  Avhich  belong  to  others 
"91^  enter  upon  such  calUngB  —  the  duties  of  serving  all,  of  discriminat- 
ing against  none,  and  oi  saving  at  a  reasdni^lde  rate.  It  should  be 
understood  that  such  duties  derogate  in  no  way  from  the  ordfaiary  pow«» 
of  government.  No,  as  to  the  places  where  the  United  States  may 
carry  on  these  undertakings  the  United  States  must  continue  to  have, 
to  Uie  same  extent  as  brfwe,  full  power  oi  keeping  ihe  peace  and  all  the 
<Ahet  powm  for  whidi  governments  are  cM^aaiied;  but  Iqr  entering 
upon  a  career  essentially  non-governmental  it  will  assume  as  to  nwi- 
govemmental  matters,  in  this  instance  as  to  some  sort  of  business  be- 
longmg  to  the  class  of  public  callings,  the  duties  belon^ng  to  all  other 
cmdttctcm  ctf  mxk  callrngs. 

THIS  CAHAL  AS  A  ''PUBLIC  GAUINO'^ 

What  callings  are  public?  That  is  a  difficult  question  to  answer;  but 
it  is  enough  for  tiie  jmsent  purpose  to  p(AsA  out  tibat  by  both  reason 
and  authority  the  character  <rf  a  public  calling  attadies  to  a  canal. 

Indeed,  a  canal  is  a  somewhat  clearer  instance  than  a  railway;  for  canals, 
having  preceded  railways,  were  earher  examples  of  public  callings;  and, 
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besides,  a  canal,  more  obviously  than  a  railway,  renders  unlikely  the 
buildmg  of  a  competitor  in  the  same  neighborhood  and  for  the  purpose 
of  meeting  the  same  need. 

Thus,  independently  oi  any  Iroaty,  <»ie  reaches  the  condumm  that 
by  the  rules  of  law  observed  in  the  United  States,  and  in  England  also, 
the  United  States,  whenever  owning  a  canal  of  a  commercial  sort,  that 
is  to  say,  a  canal  not  reserved  for  the  war  ^ps  and  oiim  puhlie  vessds 
used  by  the  government,  is,  as  matter  of  princij^,  under  tiie  duty  <rf 
permitting  the  canal  to  be  used  by  all  comers,  and  at  rates  which  do  not 
discriminate,  and  at  rates  which  are  reasonable. 

And  what  are  reasonable  rates?  On  the  one  side  it  is  clear  that  the 
total  amount  of  income  is  not  unreasonable  if  it  simply  pays  cost  of 
operation  and  of  d^»eciati<m,  a  fair  int^wst  on  tiie  invesfetnmt,  and  a 
sum  equivaloit  to  msuranee  against  disaster.  On  the  other  side,  it  is 
clear  that  a  total  income  greatly  in  excess  of  this  would  be  unreasonable. 
What  is  more  difficult  is  to  determine  the  rftytftnii>y.bl«iT*'»'  not  <tf  the 
total  income,  but  <tf  specific  rates.  On  tiiis  last  point  it  is,  howev^,  easy 
to  see  that  any  rate  wfaidi  causes  the  pwson  paying  it  to  bear  more  than 
his  fau-  share  is  unreasonable.  This  is  in  fact  another  mode  of  reaching 
the  imdoubted  result  that  rates  must  not  be  discriminatory,  for  the 
burdemng  of  some  users  tends  to  give  an  acesnve  retum  for  the  whole 
enterprise,  unless  scmie  oth^  uem  be  unduly  exempted;  and,  convmely, 
the  «emptmg  of  some  users,  at  least  m  cases  where  an  enterprise  is 
dependent  wholly  upon  receipts,  carries  with  it  the  burdening  of  others. 
Yet  it  is  unnecessary  to  go  through  this  mode  of  reaching  the  result; 

for  the  duty  of  any  pursuw  (tf  a  public  caUing  to  abstain  frrai  diacriminar 
ticm  is  a  duty  ^H4iich  recHB  fiimfy  eiK^ 
of  justice. 

Abstention  from  discrimination,  it  will  be  understood,  does  not  mean 
that  a  small  vessel  must  pay  as  much  as  a  large  <me.  Nor  does  it  mean 
that  certain  classes  may  not  reodhre  special  treataifint,  provided  such 
q)ecial  treatment  is  not  arbikary  and  does  not  place  an  unreasonable 
burden  upon  others.  It  is  conceivable  that  the  general  principles  of  the 
law  of  pubUc  callings  would  permit  granting  to  coastwise  vessels  some 
reduction  in  tdils;  for  a  reduction  might  result  in  an  increase  in  tlie  m- 
c«Ene  of  the  canal  and       m%^t  beo^t  aU  user^ 
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way  oommutors.  Beductioii,  however,  is  vastly  different  from  exemp- 
tion; for  increasing  the  number  of  iraers  hy  charging  eadh  user  a  tdl  of 

zero  will  give  no  increase  in  income. 

THE  PROFESSION  IN  THE  TREATY 

Thus  far  there  has  been  no  mention  of  the  question  wheth^  the 
United  States  can  be  said  to  have  made,  as  to  the  Panama  Canal,  an 
aimoimcement  of  public  service.  Every  one  knows  that  there  is  such  a 
profesfflon  in  the  Hay-Pauncefote  Treaty  of  1901.  The  words  of  the 
treaty  will  be  given  hereafter;  but  thus  far  it  has  seemed  enou^  to 
show,  without  reference  to  international  treaties,  presidential  messages, 
and  the  like,  that  if  the  United  States,  as  owner  of  the  Panama  Canal, 
does  make  aa  aimouncement  of  public  service,  there  rests  upon  the 
United  States,  as  matter  of  j^iodple,  an  obligaticm,  as  dose  to  a  legal 
obligation  as  can  rest  upon  a  govemme&t,  to  s^e  all  cossumx^  to  ser^ 
them  alike,  and  to  serve  them  fairly. 

Independently  of  treaty,  it  must  be  recognized  as  a  sound  general 
prindple  that,  yrhm  a  naticm  ent^  upon  a  buaness  which  is  non- 
governmental, it  assuxues  towards  its  own  citisens  and  towards  the 
citizens  of  other  naticms  duties  similar  to  those  owed  by  prii^te  mdi- 
viduals  engaged  in  similar  business,  and  more  specifically  that  this  is 
true  as  to  those  businesses  which  are  deemed  public  callings.  It  is  not, 
however,  ia  the  ^esent  instanee  necessary  to  insist  that  such  duties 
bind  a  nation  in  the  absence  of  a  treaty.  It  is  enou^  to  point  out  tii&t 
certain  peculiar  duties  attach  to  individuals  engaged  in  certain  occupa- 
tions and  then  to  insist  that  both  the  declaratioBS  of  public  officials  and 
the  words  of  treaties  must  be  read  in  the  light  of  the  pecuUar  duties 
recogniaed  and  enforced  against  individuals  by  the  ordinary  law  of 
countries  in  interest. 

It  may  well  be  true  that  an  interoceanic  caaal  is  an  enterprise  so 
peculiar  that,  at  least  when  the  canal  is  the  property  of  a  nation,  it 
would  be  desirable,  from  scmie  pcnnts  of  view,  that  the  ordinary  rules  as 
to  puWc  caOingB  dmild  not  be  i^qdied  to  it;  but  neverthdess  those 
rules  are  part  of  the  atmosphere  which  surrounds  whatever  b  done  or 
agreed  by  men  acquainted  with  the  English  and  American  system  of 
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law,  and  consequently  in  writing  or  in  reading  any  English  and  American 
treaty  those  rules  normally  will  be  taken  to  be  present  unless  they  are 
eqnesi^F  wid  to  be  absent. 

THE  nOCUMENTS  PRECEDING  THE  HA.V-PAUNCEFOTE  TREA.TY 

It  is  now  time  to  turn  to  the  documents  which  led  up  to  the  Hay- 
Paunoefote  Treaty  oi  1001.  Do  those  docummts  show  that  the  United 
States  deemed  it  inapprv^mate  fw  an  intaroceanic  canal  to  be  subject  to 
the  ordinary  rules  applicable  to  public  callings?  The  very  words  of  ttie 
essential  documents  must  be  quoted;  and  this  will  now  be  done. 

In  1826,  Henry  Clay,  Secretary  of  State,  instructed  the  delegates  to 
the  Panama  Congress  that  if  a  canal  should  ev^  be  ocmstructed  through 
the  Isthmus,  ^Hhe  benefits  ci  it  ought  not  to  be  exdusively  appro^niated 
to  any  one  nation,  but  should  be  extended  to  all  parts  of  the  globe  upon 
the  payment  of  a  just  compensation,  or  reasonable  tolls." 

Again,  in  1835,  there  was  a  resolution  passed  by  the  Senate  ''that 
the  Fke^dent  of  the  United  States  be  reqiectf  uUy  requested  to  coor 
sider  the  expediency  oi  op^iing  negotiations  with  the  gov^imients  of 
other  nations  ♦  *  *  for  the  purpose  of  *  *  *  securing  for- 
ever *  *  *  the  free  and  equal  right  of  navigating  such  canal  to  all 
such  natioiiSi  on  the  paymnt  of  such  reasonable  tolls  as  may  be  estab- 
lished, to  ccmipoosate  the  ci^HtalistB  who  sngage  in  sodumdertiJc- 
ing  and  complete  the  work." 

In  1839  the  House  of  Representatives  adopted  a  similar  resolution 
requesting  the  President  'Ho  consider  the  expediency  of  opening  or 
continuing  negotiaticms  *  *  *  for  the  purpose  ol  asc^iaining  tlie 
practicability  of  effecting  a  commimication  brtwem  tiie  Atlantic  and 
Pacific  oceans  by  the  construction  of  a  ship  canal  across  the  Isthmus, 
and  of  securing  forever,  by  suitable  treaty  stipulations,  the  free  and  equal 
xig^t  of  navigating  such  canal  to  all  nations." 

In  the  Treaty  of  1846,  nvtified  in  1848,  New  Granada,  now  Colombia, 
''guarantees  to  the  Govemnmit  of  the  United  States  *  «  *  that 
no  other  tolls  or  charges  shall  be  levied  or  collected  upon  citiisms  of  the 
United  States  *  *  *  over  any  road  or  canal  that  may  be  made  by 
the  Govmiment  <rf  New  Granada,  or  by  the  authority  of  the  same,  than 
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fe,  under  like  circumstances,  levied  upon  and  collected  from  the  Grana- 
dian  citizens";  and  the  purpose  of  this  treaty  is  explained  in  President 
Polk's  message  to  the  Senate,  in  1847,  thus;  Neither  the  Giovemmaat 
of  Granada  nor  that  of  the  United  States  has  any  nanow  m  exdumve 
views.  The  ultimate  object  *  ♦  *  is  to  secure  to  all  nations  the 
free  and  equal  right  of  passage  over  the  Isthmus." 

In  1850  the  Clayton-Bulwer  Treaty  between  Great  Britain  and  the 
United  States,  having  in  mind  chiefly  a  canal  through  Nicaragua,  agreed 
tiiat  neither  of  the  two  countries  will  hold,  "directly  or  indirectly,  for  the 
citizens  or  subjects  of  the  one,  any  rights  or  advantages  in  regard  to 
commerce  or  navigation  through  the  said  canal  which  shall  not  be  offered 
on  the  same  terms  to  the  dtii^^^is  or  subjects  of  the  other/'  and  that  each 
of  them  -^shall  entw  into  treaty  stipulations  with  such  of  the  Central 
American  States  as  they  may  deem  advisable  for  the  purpose  of  more 
effectually  carrying  out  the  great  design  of  this  <;onvention,  namely, 
that  of  constructing  and  maintaining  the  said  canal  as  a  ship  communi- 
caticm  between  the  two  oceans,  f<Mr  the  bmefit  of  mankind,  on  equal 
terms  to  aU,"  and  tiiat  tte  treaty  shall  esrtend  in  principle  to  any  canal 
or  railway  across  the  Isthmus,  and  that  it  is  understood  "that  the 
parties  constructing  or  owning  the  same  shall  impose  no  other  charges 
or  conditions  of  traffic  thereupon  than  the  aforesaid  Governments  shall 
approve  ci  aa  just  and  equitable;  and  that  the  same  canala  or  railways, 
b^g  open  to  the  dtiMSfts  and  subjects  <tf  the  United  Stotea  and  Great 
Britain  on  equal  terms,  shall  also  be  open  on  like  terms  to  the  citizens 
and  subjects  of  every  other  state  which  is  willing  to  grant  thereto 
such  protecticm  as  the  United  States  and  Great  Britam  engage  to 
afford/' 

In  1858  Lewis  Cass,  Secretary  of  State,  in  writii^  to  th^  United  States 
Minister  to  Central  America,  said:  ''The  progress  of  events  has  rendered 
the  interoceanic  routes  across  the  narrow  portions  of  Central  America 
vastly  important  to  the  commercial  wwld.  *  *  *  While  tl^  ju^t 
rights  of  aover^gnfy  of  the  atalea  oeeupying  this  wffm  dwndd  alw^ 
be  respected,  we  shall  expect  that  these  rights  will  be  exercised  in  a 
spirit  befitting  the  occasion  and  the  wants  and  circumstances  which 
have  arisen.  Sovereignty  has  its  duties  as  well  as  its  rights,  and  none  of 
^b/m  local  governments  *  ^  *  wmild  be  pwaoitted,  m  ft  spirit  ctf 
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Bastem  isolation,  to  close  these  gates  of  intercourse  on  the  great  liigh- 
ways  of  the  world,  and  justify  the  act  by  the  pretension  that  these  ave- 
nues di  trade  and  travel  bdang  to  them,  and  that  th^  choose  to  shut 
them,  or  irihat  is  almost  equivaksLt,  to  enramber  them  with  an^  nqjust 
regulations  as  would  prevent  their  general  use." 

In  the  same  year,  Mr.  Cass,  writing  to  the  British  Minister  to  the 
United  States,  said,  as  to  the  Clayton-Bulwer  Treaty:  '  The  principle 
was  that  the  mteroceanic  loutea  should  *  *  *  be  nmtral  and  free 
to  all  nations  alike/' 

In  1881,  James  G.  Blaine,  Secretary  of  State,  wrote  to  the  United 
States  Minister  to  Great  Britain,  that,  while  certain  modifications  were 
desired  in  the  Clayton-Bulwer  Treaty,  the  United  States  ''frankly 
agrees  and  will  by  puUic  prodamatiooi  dedare  at  the  ^p^  time,  in 
conjimction  with  the  republic  on  whose  soil  the  canal  may  be  located, 
that  the  same  rights  and  privileges,  the  same  tolls  and  obligations  for 
the  use  of  the  canal,  shall  apply  with  absolute  impartiality  to  the  mer- 
chant marine  of  evary  nation.'' 

Thus  far  the  doeumaits  unanimously  indicate  recogniticm  of  timse 
duties  which  pertain  to  all  public  callings.  Only  one  document  of  a 
contrary  tenor  has  been  discovered.  That  is  the  projected  convention 
of  1884  between  Nicaragua  and  the  United  States.  That  convention 
I^vided  fw  equal  tdb  for  aU  natiMms,  enq^^ 
two  parties  to  the  convention.  Yet  tiiis  ccmvmticm  was  wittubawii  by 
President  Cleveland  from  consideration  by  the  Senate;  and  thus  the 
record  remains  xmbroken  down  to  the  Hay-Pauncefote  treaties. 

Finalliy,  the  Sues  Canal  C(mvwti<m  of  1888,  to  which  the  United 
States  was  not  a  party,  provided  that  '^Tlie  Sues  Maritime  Oaaal  tirnH 
always  be  free  and  open  *  ♦  *  to  every  vessd  ♦  ♦  ♦  without 
distinction  of  flag/'  and  that  ''The  High  Contracting  Parties,  by  applica- 
tion of  the  principle  of  equality  as  regards  the  free  use  of  the  Canal,  a 
prineqile  whidh  fonns  the  baaia  cf  t^ 

them  shall  endeavw  to  obtain  in^  leqieet  to  the  eaoal  tmHonal  w 

commercial  advantages  or  privileges  in  any  intemational  arrangements 
which  may  be  concluded." 

The  Sues  Canal  Convaitioii  may  well  s^nre  as  an  introduction  to  the 
Hay-Pauncefote  treaties ;  but  it  is  hardly  necessary  for  that  pwpoaa,  for 
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the  American  and  English  law  as  to  public  callings  and  the  documents 
of  the  Umted  States  pnojc  to  the  Hay-Pauncefote  treaties,  as  has  been 
shown,  thiow  adequate  and  harmonious  hf^t  upon  the  [wobaUe  mtesat 
underlying  those  treaties.    It  now  rmaans  to  inquire  whether  the 

treaties  use  language  ^'hich  overthrows  the  doctrines  of  public  calling 
which  any  one  acquainted  with  law  and  with  diplomatic  history  would 
eapeet  to  &id  reeogoiaed  in  thein« 

rSB  nAY*PA17HOBfOTB  tSBATT  OP  1901 

So  much  for  E&^ish  and  American  law  and  the  chain  of  documents 

prior  to  the  Hay-Pauncefote  treaties,  to  which  treaties  discusrion  fre- 
quently is  restricted. 

The  terms  of  the  unratified  Hay-Pauncefote  Treaty  of  1900  and  of 
the  ratified  Hay-Pauncrfote  T^ty  of  1901,  now  m  f<Hrce,  are  {mctically 
identical  in  all  passages  even  remotely  pertinent  to  the  question  oS  tolls. 

The  Hay-Paimcefote  Treaty  of  1901  expressly  superseded  the  Clayton- 
Buiwer  Treaty  and  said: 

The  United  States  adopts,  as  the  basis  of  the  neutralization  of  such 
ship  canal,  the  following  rules,  substantially  as  embodied  in  the  Conven- 
tion of  Constantinople,  signed  the  28th  of  Octot)er,  1888,  for  the  free 
navigation  of  the  Suez  Canal;  that  is  to  say:  1.  The  canal  shall  be  free 
and  open  to  the  vessels  of  commerce  and  of  war  of  all  nations  observing 
these  Rules,  on  terms  of  entire  equality,  so  that  there  ^lall  be  no  dis- 
crimination against  any  such  nation,  or  its  citizens  or  subjects,  in  respect 
of  the  ccmditions  or  charges  of  traflSc,  or  otherwise.  Such  ccmditions  and 
charges  of  traffic  shall  1^  just  and  equitable.  *  *  *  No  change  of 
territorial  sovereignty  or  of  the  international  relations  of  the  country  or 
countries  traversed  by  the  befor&4ttentioned  canal  shall  affect  the  general 
principle  of  neutralization  or  the  oMigaticm  of  the  high  contracting 
parties  un^  the  present  treaty. 

In  the  light  of  £b|^ish  and  Amerieaa  law  as  to  puUic  callings,  the 
words  of  this  Hay-Pauncefote  Trealby — '^open  to  vessds  of  all  natmus" 

—  '*on  terms  of  entire  equality"  —  "no  discrimination"  —  "charges 
just  and  equitable''  —  sound  not  unfamiliar.  In  truth  those  passages 
of  the  treaty  are  much  like  extracts  from  the  opinions  of  English  and 
American  courts. 
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As  has  bem  pointed  out,  the  United  States,  when  it  enters  upon  a 
world-wide  public  calling,  sudi  as  the  Hay-Baunocfote  Treaty  describes, 

might  well  be  held,  even  without  treaty  stipulations,  to  have  assumed 
the  duties  which  are  created  by  the  law  prevalent  in  the  United  States  as 
to  such  a  calling-  As  the  courts  have  estabUshed  for  private  individ- 
uals engaged  in  a  puMic  calling  the  nde  of  equaUty  and  justi^^ 
m^t  — even  though  it  be  not  under  the  duty  of  bring  more  just  than 
the  private  individual  —  will  have  to  give  reasons  of  extraordinary 
strength  for  holding  that  when  it  itself  conducts  a  pubUc  calling  the 
rule  may  be  inequality  and  injustice. 

Agiun,  whatev^  mif^t  be  the  duties  of  the  United  States  m  the  ab- 
sence of  a  treaty,  the  systm  of  law  used  by  botih  England  and  the 
United  States  furnishes  the  natural  and  necessary  mtroduction  and 
commentary  for  any  treaty  between  these  countries.  This  system  has 
in  it  fOT  public  callings  a  doctrae  requiring  equality  and  reasonableness. 

Further,  as  to  an  Isthmian  canal,  this  doctrme  has  been  assumed  and 
recognized  and  asserted  by  the  United  States  from  tlie  beginning. 

Finally,  this  doctrine  is  the  very  essence  of  the  words  in  the  Hay- 
Pauncefote  Treaty.  If  the  treaty  were  silent  as  to  the  matter,  the  gen- 
^  law  ol  En^and  and  the  United  States,  and  also  the  uniform  recogni- 
tion of  the  doctrine  of  equaKty  in  the  past  by  the  Piesident,  the  S« 
of  State,  the  Senate,  and  the  House  of  Representatives,  would  make  it 
diflBiCult  to  insist  that  mere  silence  in  the  treaty  would  authoriTO  the 
opposite  policy  of  discrimmation,  but  the  treaty  deals  with  the  matter 
eacpre^y  and  deals  witii  it  in  hanncmy  with  what  was  to  have  been  ex- 
pected from  the  previous  course  <rf  American  and  English  law  and  of 
negotiation. 

For  the  reasons  given,  it  seems  practically  impossible  not  to  come  to 
the  ccmdusicNa  that  the  United  States  must  give  the  services  of  the  Pan- 
ama Canal  to  all  merchant  vessels,  and  without  discrimination,  and  on 

reasonable  terms. 

Hence,  as  the  analogies  of  the  law  prevalent  in  the  United  States  and 
£ngland  require  imiformity,  and  as  the  current  of  official  declaration 
from  ibe  beginning  requues  unif<»mity,  and  as  the  treaty  in  force  re- 
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quires  unifonnityy  the  exempting  —  as  distinguished  frmi  the  sub- 
sidizing—  of  vessels  engaged  in  the  coasting  trade  appears  to  be  im- 
possible —  impossible  because  in  this  matter  the  United  States,  though 
free,  like  every  sovereign,  ttfm  the  axnpulsicm  o£  wdinary  oourts,  has 
Urn  honor  to  be  in  a  plaoe  of  rei^oosibili^,  managmg  ''a  trust  for  man- 

EUG£N£  WaMBAUGH. 


